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Synopsis
On Writ of Certiorari to the United States Circuit Court
of Appeals for the Fifth Circuit.

Action by the Shamrock Oil & Gas Corporation against
G. Obie Sheets and another, doing business as the Friona
Independent Oil Company, wherein the defendants filed
a counterclaim or cross-action for damages for breach of
contract. The cause was removed from the state court. To
review a judgment of the Circuit Court of Appeals, 115
F.2d 880, reversing judgment for plaintiff with directions
to remand the cause to the state court, the plaintiff brings
certiorari.

Affirmed.

West Headnotes (7)

[1] Removal of Cases
Constitutional and statutory provisions

The removal statute, which is nationwide in its
operation, was intended to be uniform in its
application unaffected by local law definition
or characterization of the subject matter to
which it is to be applied. 28 U.S.C.A. §§ 1441,
1445, 1447.

53 Cases that cite this headnote

[2] Removal of Cases

Constitutional and statutory provisions

The removal statute must be construed as
setting up its own criteria, irrespective of local
law, for determining in what instances suits
are to be removed from the state court to the
federal court. 28 U.S.C.A. §§ 1441, 1445, 1447.

1355 Cases that cite this headnote

[3] Removal of Cases
Parties entitled to remove in general

In construing the removal statute, the
Supreme Court could not assume that
Congress, in revising the statute, was unaware
of the history of the statute or that it regarded
as without significance the omission from the
earlier act of the phrase permitting “either
party” to remove cause and the substitution
for it of the phrase authorizing removal by
the “defendant or defendants” in the suit for
the like omission of provision for removal at
any time before trial and the substitution for
it of the requirement that the removal petition
be filed by the defendant at or before the
time he is required to plead in the state court.
Jud.Code § 28, 28 U.S.C.A. §§ 1441, 1445,
1447.

755 Cases that cite this headnote

[4] Removal of Cases
Parties entitled to remove in general

Removal of Cases
Set-offs, counterclaims, and cross

actions; third party claims

Where citizen of Texas and defendant in Texas
court set out, by way of counterclaim or cross-
action, against noncitizen plaintiff a cause
of action for damages in excess of $3,000
for breach of contract which was separate
and distinct from the alleged indebtedness
sued upon by the noncitizen plaintiff, the
plaintiff was not entitled to remove the cause
from the state court to federal court and
the amount of plaintiff's demand in the state
court was immaterial, since the plaintiff was
not a “defendant” within statute authorizing

http://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I861749aa9cbf11d9a707f4371c9c34f0&transitionType=Document&originationContext=docHeaderFlag&Rank=0&rs=cblt1.0&vr=3.0&contextData=(sc.Keycite)
https://www.westlaw.com/Document/I28cd6cc8930f11e28500bda794601919/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DI28cd6cc8930f11e28500bda794601919%26ss%3D1941124921%26ds%3D2030194003&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Keycite%29&VR=3.0&RS=cblt1.0 
https://www.westlaw.com/Document/I28cd6cc8930f11e28500bda794601919/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DI28cd6cc8930f11e28500bda794601919%26ss%3D1941124921%26ds%3D2030194003&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Keycite%29&VR=3.0&RS=cblt1.0 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941122768&pubNum=350&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941122768&pubNum=350&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334k2/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1445&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1447&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&headnoteId=194112492150920140121020607&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334k2/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1445&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1447&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&headnoteId=194112492150220140121020607&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334k44/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1445&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1447&originatingDoc=I861749aa9cbf11d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&headnoteId=194112492150320140121020607&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334k44/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334k56/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Browse/Home/KeyNumber/334k56/View.html?docGuid=I861749aa9cbf11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)


Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100 (1941)

61 S.Ct. 868, 85 L.Ed. 1214

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2

removal only by defendant. 28 U.S.C.A. §§
1441, 1445, 1447.

583 Cases that cite this headnote

[5] Removal of Cases
Constitutional and statutory provisions

The removal statute is to be given a strict
construction. 28 U.S.C.A. §§ 1441, 1445, 1447.

299 Cases that cite this headnote

[6] Removal of Cases
Nature and source of jurisdiction

The power reserved to the states under the
Constitution to provide for the determination
of controversies in their courts may be
restricted only by the action of Congress in
conformity to the judiciary articles of the
Constitution.

244 Cases that cite this headnote

[7] Federal Courts
State or federal matters in general

Due regard for the rightful independence
of state governments, which should actuate
federal courts, requires that they scrupulously
confine their own jurisdiction to the precise
limits which the statute has defined. Jud.Code
s 28, 28 U.S.C.A. s 71.

360 Cases that cite this headnote
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Opinion

Mr. Justice STONE delivered the opinion of the Court.

Respondent, a citizen of Texas and defendant in a court of
that state set up, by way of counterclaim or *103  cross-

action against petitioner, the non-citizen plaintiff in the
suit, a cause of action for damages in excess of $3,000
for breach of a contract, which was separate and distinct
from the alleged indebtedness sued upon by the petitioner.
The question for decision is whether the suit in which the
counterclaim is filed, is one removable by the plaintiff
to the federal district court on grounds of diversity of
citizenship under s 28 of the Judicial Code, 28 U.S.C. s 71,
28 U.S.C.A. s 71.

The plaintiff in the state court removed the cause to the
United States District Court for Northern Texas, which
denied respondent's motion to remand. After a trial on
the merits it gave judgment for petitioner, plaintiff below,
both on the cause of action set up on its complaint in the
suit and on the counterclaim. The Court of Appeals for
the Fifth Circuit reversed, 115 F.2d 880, and ordered the
**870  cause remanded to the state court on the ground

that the plaintiff in the state court was not a ‘defendant’
within the meaning of s 28 of the Judicial Code, and so was
not entitled to remove the cause under that section, which
in terms authorizes the removal of a suit subject to its
provisions only ‘by the defendant or defendants therein’.
We granted certiorari March 10, 1941, 312 U.S. 675, 61
S.Ct. 739, 85 L.Ed. 1116, to resolve the conflict of the
decision of the court below and that of Waco Hardware
Co. v. Michigan Stove Co., 5 Cir., 91 F. 289; see West v.
Aurora City, 6 Wall. 139, 18 L.Ed. 819, with numerous
decisions of other circuit courts of appeals. Carson &
Rand Lbr. Co. v. Holtzclaw, C.C., 39 F. 578; Bankers
Securities Corp. v. Insurance Equities Corp., 3 Cir., 85
F.2d 856, 108 A.L.R. 960; Chambers v. Skelly Oil Co., 10
Cir., 87 F.2d 853, and cases cited in note 5 of the opinion
below, 5 Cir., 115 F.2d 880, 882.

We assume for purposes of decision, that if the cause was
removable by petitioner, the removal proceedings were
regular and timely; that respondent's counterclaim stated
an independent cause of action and that the amount *104
in controversy in that action exceeded the jurisdictional
amount, and we confine our decision to the question of
statutory construction raised by the petition for certiorari.
[1]  [2]  Petitioner argues that although nominally

a plaintiff in the state court it was in point of
substance a defendant to the cause of action asserted in
the counterclaim upon which, under Texas procedure,
judgment could go against the plaintiff in the full amount
demanded. Peck v. McKellar, 33 Tex. 234; Gimbel & Son
v. Gomprecht & Co., 89 Tex. 497, 35 S.W. 470; Harris
v. Schlinke, 95 Tex. 88, 65 S.W. 172. But at the outset
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it is to be noted that decision turns on the meaning of
the removal statute and not upon the characterization of
the suit or the parties to it by state statutes or decisions.
Mason City & Ft. Dodge Ry. Co. v. Boynton, 204 U.S.
570, 27 S.Ct. 321, 51 L.Ed. 629. The removal statute which
is nationwide in its operation, was intended to be uniform
in its application, unaffected by local law definition or
characterization of the subject matter to which it is to be
applied. Hence the Act of Congress must be construed
as setting up its own criteria, irrespective of local law,
for determining in what instances suits are to be removed
from the state to the federal courts. Cf. Burnet v. Harmel,
287 U.S. 103, 110, 53 S.Ct. 74, 77, 77 L.Ed. 199.

Section 28 of the Judicial Code authorizes removal of the
suits to which it applies ‘by the defendant or defendants

therein’. 1  During the period from 1875 to **871  1887
*105  the statute governing removals, 18 Stat. 470, 28

U.S.C.A. s 71 note, specifically gave to ‘either party’ to
the suit the privilege of removal. At all other periods since
the adoption of the Judiciary Act of 1789 the statutes
governing removals have in terms given the privilege of
removal to ‘defendants' alone, except the Act of 1867, 14
Stat. 558, 28 U.S.C.A. s 71 note, continued as part of s
28 of the Judicial Code, which permits either plaintiff or
defendant to remove where there is the additional ground
of prejudice and local influence.

Section 12 of the Judiciary Act of 1789, 1 Stat. 79, 28
U.S.C.A. s 71 note, declared that ‘if a suit be commenced
in any state court against an alien * * * or * * * against a
citizen of another state, and the matter in dispute exceeds'
the jurisdictional amount ‘and the defendant shall, at the
time of entering his appearance in such state court, file a
petition for the removal of the cause,’ it shall be removable
to the circuit court. In *106  West v. Aurora City, 6
Wall. 139, 18 L.Ed. 819, this Court held that removal of
a cause from a state to a federal court could be effected
under s 12 only by a defendant against whom the suit
is brought by process served upon him. Consequently a
non-citizen plaintiff in the state court, against whom the
citizen-defendant had asserted in the suit a claim by way of
counterclaim which, under state law, had the character of
an original suit, was not entitled to remove the cause. The
Court ruled that the plaintiff, having submitted himself
to the jurisdiction of the state court, was not entitled
to avail himself of a right of removal conferred only
on a defendant who has not submitted himself to the
jurisdiction.

By s 3 of the Act of 1875, 28 U.S.C.A. s 71 note, the
practice on removal was greatly liberalized. It authorized
‘either party, or any one or more of the plaintiffs or
defendants entitled to remove any suit’ from the state
court to do so upon petition in such suit to the state
court ‘before or at the term at which said cause could be
first tried and before the trial thereof’. These provisions
were continued until the adoption of the provisions of the
present statute so far as now material by the Act of 1887,
24 Stat. 552, 28 U.S.C.A. s 71 note.
[3]  We cannot assume that Congress, in thus revising

the statute, was unaware of the history which we have

just detailed, 2  or certainly that it regarded as without
significance *107  the omission from the earlier act of
the phrase ‘either party’, and the substitution for it
of the phrase authorizing removal by the ‘defendant
or defendants' in the suit, or the like omission of the
provision for removal at any time before the trial, and
the substitution for it of the requirement that the removal
petition be filed by the ‘defendant’ at or before the time he
is required to plead in the state court.

We think these alterations in the statute are of controlling
significance as indicating the Congressional purpose to
narrow the federal jurisdiction on removal by reviving
**872  in substance the provisions of s 12 of the Judiciary

Act of 1789 as construed in West v. Aurora City, supra.
See H. Rept. No. 1078, 49th Cong., 1st Sess., p. 1. If,
in reenacting in substance the pertinent provisions of s
12 of the Judiciary Act, Congress intended to restrict the
operation of those provisions or to reject the construction
which this Court had placed upon them, by saving the
right of a plaintiff, in any case or to any extent, to remove
the cause upon the filing of a counterclaim praying an
affirmative judgment against him, we can hardly suppose
that it would have failed to use some appropriate language
to express that intention. That its omission of the reference
in the earlier statute to removal by ‘either party’ was
deliberate is indicated by the committee reports which
recommended the retention of the provisions of the Act of
1867 for removal by either plaintiff or defendant when an
additional ground of removal *108  is prejudice and local
influence. See H. Rept., op. cit., supra, p. 2.
[4]  The cases in the federal courts on which petitioner

relies have distinguished the decision in West v. Aurora
City, supra, on the ground that it arose under an earlier
statute. But we find no material difference upon the
present issue between the two statutes, and the reasoning
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of the Court in support of its decision is as applicable to
one as to the other. In some of those cases it is suggested
also that a plaintiff who brings his suit in a state court
for less than the jurisdictional amount does not waive
his right to remove, upon the filing of a counterclaim
against him. And petitioner argues that this is so even
when, as in the present case the plaintiff's demand is
in excess of the jurisdictional amount. But we think the
amount of the plaintiff's demand in the state court is
immaterial, for one does not acquire an asserted right by
not waiving it and the question here is not of waiver but
of the acquisition of a right which can only be conferred
by Act of Congress. We can find no basis for saying
that Congress, by omitting from the present statute all
reference to ‘plaintiffs,’ intended to save a right of removal
to some plaintiffs and not to others. The question of the
right of removal, decided in Wichita Royalty Co. v. City
National Bank of Wichita Falls, 5 Cir., 95 F.2d 671, 674,
on which petitioner also relies, was not presented to or
passed upon by this Court. 306 U.S. 103, 59 S.Ct. 420, 83
L.Ed. 515. It involved factors not here present which we
find it unnecessary to consider.

[5]  [6]  [7]  Not only does the language of the Act
of 1887 evidence the Congressional purpose to restrict

the jurisdiction of the federal courts on removal, but the
policy of the successive acts of Congress regulating the
jurisdiction of federal courts is one calling for the strict
construction of such legislation. The power reserved to
the states *109  under the Constitution to provide for
the determination of controversies in their courts, may be
restricted only by the action of Congress in conformity
to the Judiciary Articles of the Constitution. ‘Due regard
for the rightful independence of state governments,
which should actuate federal courts, requires that they
scrupulously confine their own jurisdiction to the precise
limits which the statute has defined’. Healy v. Ratta, 292
U.S. 263, 270, 54 S.Ct. 700, 703, 78 L.Ed. 1248; see Kline
v. Burke Construction Co., 260 U.S. 226, 233, 234, 43
S.Ct. 79, 82, 67 L.Ed. 226, 24 A.L.R. 1077; Matthews v.
Rodgers, 284 U.S. 521, 525, 52 S.Ct. 217, 219, 76 L.Ed.
447; cf. Elgin v. Marshall, 106 U.S. 578, 1 S.Ct. 484, 27
L.Ed. 249.

Affirmed.

All Citations

313 U.S. 100, 61 S.Ct. 868, 85 L.Ed. 1214

Footnotes
1 ‘Any suit of a civil nature, at law or in equity, arising under the Constitution or laws of the United States, or treaties made,

or which shall be made, under their authority, of which the district courts of the United States are given original jurisdiction,
in any State court, may be removed by the defendant or defendants therein to the district court of the United States for
the proper district. Any other suit of a civil nature, at law or in equity, of which the district courts of the United States are
given jurisdiction, in any State court, may be removed into the district court of the United States for the proper district by
the defendant or defendants therein, being nonresidents of that State. * * * And where a suit is brought in any State court,
in which there is a controversy between a citizen of the State in which the suit is brought and a citizen of another State,
any defendant, being such citizen of another State, may remove such suit into the district court of the United States for
the proper district, at any time before the trial thereof, when it shall be made to appear to said district court that from
prejudice or local influence he will not be able to obtain justice in such State court, or in any other State court to which
the said defendant may, under the laws of the State, have the right, on account of such prejudice or local influence, to
remove said cause. * * * At any time before the trial of any suit in any district court, which has been removed to said court
from a State court on the affidavit of any party plaintiff that he had reason to believe and did believe that, from prejudice or
local influence, he was unable to obtain justice in said State court, the district court shall, on application of the other party,
examine into the truth of said affidavit and the grounds thereof, and, unless it shall appear to the satisfaction of said court
that said party will not be able to obtain justice in said State court, it shall cause the same to be remanded thereto. * * *’

2 See H. Rept. No. 1078, 49th Cong., 1st Sess., p. 1:
‘The next change proposed is to restrict the right to remove a cause from the State to the Federal court to the defendant.
As the law now provides, either plaintiff or defendant may remove a cause. This was an innovation on the law as it existed
from 1789 until the passage of the act of 1875.
‘In the opinion of the committee it is believed to be just and proper to require the plaintiff to abide his selection of a forum. If
he elects to sue in a State court when he might have brought his suit in a Federal court there would seem to be, ordinarily,
no good reason to allow him to remove the cause. Experience in the practice under the act of 1875 has shown that such
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a privilege is often used by plaintiffs to obtain unfair concessions and compromises from defendants who are unable to
meet the expenses incident to litigation in the Federal courts remote from their homes.
‘The committee, however, believe that when a plaintiff makes affidavit that from prejudice or local influence he believes
that he will not be able to obtain justice in the State court he should have the right to remove the cause to the Federal
court. The bill secures that right to a plaintiff.’
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